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CRIME VICTIMS’ RIGHTS ACT 

Mr. KYL. Mr. President, I ask unani-
mous consent to have printed in the 
RECORD a letter to Attorney General 
Holder. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
Washington, DC, November 2, 2011. 

Hon. ERIC H. HOLDER, Jr., 
Attorney General, U.S. Department of Justice, 
Washington, DC. 

DEAR ATTORNEY GENERAL HOLDER: I am 
writing to follow up regarding my June 6, 
2011 letter to you concerning the Justice De-
partment’s implementation of the Crime 
Victims’ Rights Act—an Act that I co-spon-
sored. I am writing to ask why the Justice 
Department persists in taking the view that 
the CVRA does not extend rights to crime 
victims until the formal filing of criminal 
charges. 

As I explained in my earlier letter to you, 
Congress intended the CVRA to broadly pro-
tect crime victims throughout the criminal 
justice process—from the investigative 
phases to the final conclusion of a case. Con-
gress could not have been clearer in its direc-
tion that using ‘‘best efforts’’ to enforce the 
CVRA was an obligation of ‘‘[o]fficers and 
employees of the Department of Justice and 
other departments and agencies of the 
United States engaged in the detection, in-
vestigation, or prosecution of crime. . . .’’ 18 
U.S.C. § 3771(c)(1) (emphasis added). Congress 
also permitted crime victims to assert their 
rights either in the court in which formal 
charges had already been filed ‘‘or, if no 
prosecution is underway, in the district 
court in the district in which the crime oc-
curred.’’ 18 U.S.C. § 3771(d)(3) (emphasis 
added). 

As you know, it has now been more than 
four months since I sent the letter to you ex-
plaining this clear point. In those four 
months, I have not received any response 
from you. Instead, during that time, on Oc-
tober 1, 2011, you promulgated new Attorney 
General Guidelines for Victims and Witness 
Assistance. These Guidelines persist in mis-
construing the CVRA so that it does not ex-
tend any rights to victims until charges have 
been filed. Your Guidelines state: ‘‘CVRA 
rights attach when criminal proceedings are 
initiated by complaint, information, or in-
dictment.’’ Guidelines at 8. 

The Guidelines you have promulgated now 
conflict quite clearly with the CVRA’s plain 
language. This is not simply my view. One 
court of appeals has addressed the issue of 
whether the CVRA applies only after charges 
have been filed. In In re Dean, 527 F.3d 391 
(5th Cir. 2008), the Department took the posi-
tion that crime victims had no right to con-
fer with federal prosecutors until the Depart-
ment had filed a plea agreement in court. 
The agreement involved a corporation (BP 
Products North America) whose illegal ac-
tions had resulted in the deaths of fifteen 
workers in an oil refinery explosion. In re-
jecting the Department’s position that it did 
not have to confer with victims earlier, the 
Fifth Circuit held that ‘‘the government 
should have fashioned a reasonable way to 
inform the victims of the likelihood of crimi-
nal charges and to ascertain the victims’ 
views on the possible details of a plea bar-
gain.’’ Id. at 394. 

In spite of this binding decision from the 
U.S. Court of Appeals for the Fifth Circuit, 
you have now promulgated guidelines that 
directly conflict with that decision. As a re-
sult, it continues to appear to me (as I noted 
in my earlier letter) that your prosecutors 
are failing to extend rights to potentially 

thousands of crime victims within the Fifth 
Circuit in Louisiana, Mississippi, and Texas. 

The Fifth Circuit’s decision is hardly an 
outlier. To the contrary, so far as I have 
been able to determine, the Fifth Circuit’s 
position is supported by all other court deci-
sions that have decided the issue. For exam-
ple, in United States v. Rubin, 558 F.Supp.2d 
411, 419 (E.D.N.Y. 2008), the court discussed a 
claim by various movants that they had been 
victimized by a criminal fraud. The court ex-
plained that CVRA can attach before charges 
are filed: 

Quite understandably, movants perceive 
their victimization as having begun long be-
fore the government got around to filing the 
superseding indictment. They also believe 
their rights under the CVRA ripened at the 
moment of actual victimization, or at least 
at the point when they first contacted the 
government. Movants rely on a decision from 
the Southern District of Texas for the notion 
that CVRA rights apply prior to any prosecu-
tion. In United States v. BP Products North 
America, Inc., the district court reasoned 
that because § 3771(d)(3) provided for the as-
sertion of CVRA rights ‘‘in the district court 
in which a defendant is being prosecuted for 
the crime or, if no prosecution is underway, 
in the district court in the district in which 
the crime occurred,’’ the CVRA clearly pro-
vided for ‘‘rights . . . that apply before any 
prosecution is underway.’’ United States v. 
BP Products North America, Inc., Criminal 
No. H–07–434, 2008 WL 501321 at *11 (S.D. Tex. 
Feb. 21, 2008) (emphasis in original), man-
damus denied in part, In re Dean, 527 F.3d 391 
(5th Cir. 2008). But, assuming that it was 
within the contemplation and intendment of 
the CVRA to guarantee certain victim’s 
rights prior to formal commencement of a 
criminal proceeding, the universe of such 
rights clearly has its logical limits. For ex-
ample, the realm of cases in which the CVRA 
might apply despite no prosecution being 
‘‘underway,’’ cannot be read to include the 
victims of uncharged crimes that the govern-
ment has not even contemplated. 

Rubin, 558 F.Supp.2d at 419. 
United States v. Okun, 2009 WL 790042 (E.D. 

Va. 2009), also reached the same conclusion 
that CVRA rights can apply before charges 
are filed: 

Victims have been permitted to exercise 
CVRA rights before a determination of the 
defendant’s guilt. See, e.g., United States v. 
Edwards, 526 F.3d 747, 757–58 (11th Cir. 2008); 
In re Mikhel, 453 F.3d 1137, 1138–39 (9th Cir. 
2006) (per curiam); see also United States v. 
Rubin, 558 F.Supp.2d 211, 418 (E.D.N.Y. 2008) 
(anyone the government identifies as harmed 
by the defendant’s conduct is a victim). Fur-
thermore, the Fifth Circuit has noted that 
victims acquire rights under the CVRA even 
before prosecution. See In re Dean, 527 F.3d 
391, 394 (5th Cir. 2008). This view is supported 
by the statutory language, which gives the 
victims rights before the accepting of plea 
agreements and, therefore, before adjudica-
tion of guilt. See 18 U.S.C. § 3771(a)(4). 

Okun, 2009 WL 790042 at *2. 
Also agreeing that at least some CVRA 

rights apply before charging is In re Peter-
son, 2010 WL 5108692 (N.D. Ind. 2010). The 
court acknowledged that some rights in the 
CVRA do not apply before charges have been 
filed. But the court also specifically held 
that ‘‘a victim’s ‘right to be treated with 
fairness and with respect for [his or her] dig-
nity and privacy,’ 18 U.S.C. § 3771(a)(8), may 
apply before any prosecution is underway 
and isn’t necessarily tied to a ‘court pro-
ceeding’ or ‘case,’ In re Dean, 527 F.3d 391, 394 
(5th Cir. 2008); United States v. BP Products 
North America, Inc., 2008 WL 501321 (S.D. 
Tex. 2008).’’ Peterson, 2010 WL 5108692 at *2. 

The most recent court decision to carefully 
review the Justice Department’s position is 

Jane Does #1 and #2 v. United States, No. 08– 
80736–CIV–MARRA/JOHNSON (S.D. Fla. 
Sept. 26, 2011). In that case, the court flatly 
rejected the Department’s claim that rights 
attach only after charges are formally filed: 

The Court first addresses the threshold 
issue whether the CVRA attaches before the 
government brings formal charges against 
the defendant[.] The Court holds that it does 
because the statutory language clearly con-
templates pre-charge proceedings. For in-
stance, subsections (a)(2) and (a)(3) provide 
rights that attach to ‘‘any public court pro-
ceeding . . . involving the crime.’’ Similarly, 
subsection (b) requires courts to ensure 
CVRA rights in ‘‘any court proceeding in-
volving an offense against a crime victim.’’ 
Court proceedings involving the crime are 
not limited to post-complaint or post-indict-
ment proceedings, but can also include ini-
tial appearances and bond hearings, both of 
which can take place before a formal 
charge. . . . 

Subsection (c)(1) requires that ‘‘Officers 
and employees of the Department of Justice 
and other departments and agencies of the 
United States engaged in the detection, in-
vestigation, or prosecution of crime shall 
make their best efforts to see that crime vic-
tims are notified of, and accorded, the rights 
in subsection (a).’’ (Emphasis added). Sub-
section (c)(1)’s requirement that officials en-
gaged in ‘‘detection [or] investigation’’ af-
ford victims the rights enumerated in sub-
section (a) surely contemplates pre-charge 
application of the CVRA. 

Subsection (d)(3) explains that the CVRA’s 
enumerated rights ‘‘shall be asserted in the 
district court in which a defendant is being 
prosecuted for the crime or, if no prosecution 
is underway, in the district court in the dis-
trict in which the crime occurred.’’ (Empha-
sis added). If the CVRA’s rights may be en-
forced before a prosecution is underway, 
then, to avoid a strained reading of the stat-
ute, those rights must attach before a com-
plaint or indictment formally charges the 
defendant with the crime. 

Id. at *3–4. 
In sum, the plain language of the CVRA— 

and every reported court decision I have 
been able to find—all clearly indicate that 
the CVRA does extend rights to crime vic-
tims even before charges are filed. Yet in 
spite of this, the Justice Department has ap-
parently prepared a new form letter to be 
sent to victims that specifically tells crime 
victims that they lack any rights in federal 
criminal cases before charges have been filed 
in federal court. As I understand it, this let-
ter will be sent to victims in federal cases 
around the country (including victims in the 
Fifth Circuit, the Eastern District of New 
York, the Eastern District of Virginia, the 
Northern District of Indiana, and the South-
ern District of Florida) telling them that 
they should ‘‘[p]lease understand that these 
rights only apply to victims of the counts 
charged in federal court. . . .’’ 

Compounding the confusion is the fact that 
your own Guidelines make it a matter of pol-
icy to confer with victims about plea nego-
tiations even before charges have been filed. 
The new Attorney General Guidelines for 
Victims and Witness Assistance specifically 
state: ‘‘In circumstances where plea negotia-
tions occur before a case has been brought, 
Department policy is that this should in-
clude reasonable consultations prior to filing 
a charging instrument with the court.’’ 
Guidelines at 41. I can only assume that this 
new policy has been put in place to avoid the 
outrageous situations that occurred in the 
Dean case and the Jane Does case, where 
prosecutors did not confer with victims be-
fore the Government reached final agree-
ments with defendants. But the policy would 
seem to be a complete dead letter if you 
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never notify victims that they have a right 
under the CVRA to confer with the prosecu-
tors. 

In light of all this, I am writing to ask you 
several questions. First, when will you send 
an answer to the questions I raised in my 
June 6, 2011 letter? Second, why is the De-
partment failing to follow the CVRA’s plain 
language, as interpreted by these court deci-
sions, and delaying extending crime victims 
their CVRA rights until after formal charges 
have been filed? And third, what is the De-
partment doing to implement the Fifth Cir-
cuit’s binding decision in In re Dean that 
crime victims can have rights under the 
CVRA even before criminal charges are filed? 

Sincerely, 
JON KYL, 

United States Senator. 

f 

AGRICULTURE, RURAL DEVELOP-
MENT, FOOD AND DRUG ADMIN-
ISTRATION, AND RELATED 
AGENCIES APPROPRIATIONS ACT 

CDBG FUNDING 
Mr. CONRAD. Mr. President, as the 

chairman and ranking member of the 
Transportation-HUD appropriations 
subcommittee are aware, I, along with 
Senators HOEVEN, LEAHY, SANDERS, 
BLUNT, MENENDEZ, LAUTENBERG, 
GILLIBRAND, BAUCUS and SCOTT BROWN 
have filed an amendment, Senate 
amendment No. 839, to add $600 million 
in supplemental community develop-
ment block grant, CDBG, funding. We 
deeply appreciate the inclusion of $400 
million in supplemental CDBG funds to 
aid communities impacted by disasters 
this year. However, given the mag-
nitude of the damage just in my State 
of North Dakota from flooding this 
year, I am deeply concerned that this 
level of funding will not meet the 
needs. As many of my colleagues know, 
the city of Minot, ND, was devastated 
by a historic flood that impacted more 
than 4,100 homes and forced the evacu-
ation of 11,000 people. The road to re-
covery will be long. CDBG offers an im-
portant component of the flood recov-
ery effort to assist with buyouts and 
assistance to homeowners and busi-
nesses to repair the damage. My State 
alone has identified a need of at least 
$235 million for CDBG funds. We would 
like to work with the chairman and the 
ranking member of the subcommittee 
in conference to make sure there are 
sufficient resources for CDBG to meet 
the needs that exist in my State as 
well as others most impacted by this 
year’s disasters. 

Mr. HOEVEN. Mr. President, we have 
seen flooding of historic proportion in 
North Dakota this year, and, as you 
know, other States have also sustained 
severe damages from hurricanes, torna-
does, wildfires and a range of natural 
disasters. In Minot, my hometown, 
friends and neighbors were forced to 
evacuate their homes and live day-to- 
day in makeshift accommodations. 
Some are not yet in temporary FEMA 
housing as winter approaches. Almost 
as severe as the impact of the flood-
waters, however, is the anxiety of not 
knowing when and how much help is 
forthcoming from the federal govern-

ment. The State of North Dakota, local 
communities, and the Federal Govern-
ment are already providing extensive 
assistance, but uncertainty over hous-
ing and infrastructure persists in the 
aftermath of this disaster. We took an 
important step forward in the Appro-
priations Committee 6 weeks ago when 
we approved $400 million in supple-
mental CDBG funding, which goes di-
rectly to help with housing for people 
who have lost their homes. We are 
grateful to the subcommittee for ap-
proving that appropriation, but I am 
here to tell you there is more to be 
done. We look forward to working with 
subcommittee Chairwoman MURRAY 
and Ranking Member COLLINS to en-
sure that we do all we can to maximize 
CDBG assistance to those in need, not 
just in North Dakota, but across the 
Nation. 

Mr. LEAHY. Mr. President, some of 
the worst damage caused by disasters 
around the country has been to the 
houses, mobile homes and apartments 
where families have built their lives 
and made their homes. In Vermont, en-
tire mobile home developments were 
washed away in Hurricane Irene’s fury. 
Where homes once stood, now lies a 
path of damage, destruction and heart-
break. Our small State’s ability to 
build new homes depends greatly on 
support from Federal safety net pro-
grams, like the $400 million in emer-
gency community development block 
grant funding that we have worked to 
include in this bill. While this emer-
gency funding is a first step in address-
ing the urgent housing needs of States 
like Vermont that have been struck by 
natural disasters, we know that much 
more will be needed to help our deci-
mated towns and communities, and 
their citizens, get back on their feet. I 
look forward to working with the 
chairman and ranking member of the 
subcommittee to ensure that home-
owners, businesses and towns have the 
assistance they need to begin the long 
rebuilding process. I have not seen 
damage and destruction of this mag-
nitude in Vermont in my lifetime. 
Vermont and other states that were hit 
by Irene are stretched to the limit 
right now, and just as the victims of 
past disasters throughout the country 
were able to rely on their fellow Ameri-
cans’ help in their time of need, so 
should Vermonters be able to count on 
a helping hand when they need it most. 

Mrs. MURRAY. Mr. President, I rec-
ognize the incredible impact of the dis-
asters in your States and other States 
across the country this year and agree 
that CDBG is an effective tool in help-
ing aid recovery efforts. The Senators 
from North Dakota and the Senator 
from Vermont have been strong advo-
cates for this badly needed assistance. 
I pledge to work with them to ensure 
that communities impacted by this 
year’s disasters have the support they 
need to recover. 

Mr. BLUNT. Mr. President, over the 
past year, Missouri and the entire 
country have faced numerous natural 

disasters that devastated the liveli-
hoods of people in our communities. As 
we work to rebuild, the scope of these 
events has placed unusual logistical 
and financial pressures on rebuilding 
efforts. Disaster community develop-
ment block grants provide commu-
nities with vital short-term and long- 
term recovery funds that pick up where 
FEMA funding leaves off. The $400 mil-
lion that is included in the transpor-
tation; housing and urban development 
appropriations bill is a step in the 
right direction. I am thankful for the 
opportunity to join with Chairman 
MURRAY, Ranking Member COLLINS and 
my other colleagues in expressing the 
importance of these funds for the com-
munities rebuilding after disaster. I 
look forward to continuing our work 
together to make sure that disaster 
community development block grants 
get the funds necessary to meet dis-
aster needs in Missouri and throughout 
the country. 

Ms. COLLINS. Mr. President, disas-
ters have affected nearly every State 
this year, and several States were hit 
particularly hard with devastating tor-
nadoes and historic flooding. CDBG dis-
aster recovery funding is an important 
tool that has helped States and com-
munities address recovery needs re-
lated to infrastructure, housing, and 
economic development. I recognize 
that supplemental CDBG funding is im-
portant for communities recovering 
from disasters, and I look forward to 
working with my colleagues to help 
communities throughout the Nation. 

Mr. CONRAD. Mr. President, I thank 
the chairman and the ranking member 
for their support. We look forward to 
working with them to ensure our com-
munities have the resources necessary 
to recover from these devastating dis-
asters. 

f 

EMERGENCY JUDICIAL RELIEF 
ACT 

Mr. GRASSLEY. Mr. President, I 
would like to alert my colleagues that 
I intend to object to any unanimous 
consent agreement for the consider-
ation of S. 1014, the Emergency Judi-
cial Relief Act of 2011. While the spon-
sors of the legislation adopted one 
amendment I offered during debate in 
the Judiciary Committee, and that 
amendment improves the legislation, 
the bill remains deeply flawed and I 
cannot support it. 

I oppose S. 1014 in its current form 
for a number of reasons, and I will just 
briefly describe them here. First, I be-
lieve strongly that we should analyze 
critically any expansion of the Federal 
Government, and first and foremost, 
determine whether there is a more effi-
cient and cost effective way to allocate 
taxpayer resources. This is especially 
true during a time when our Federal 
debt is at historic levels. 

In its current form, this legislation 
creates 10 new judgeships and converts 
two judgeships from temporary to per-
manent. The legislation does not pay 
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